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opinion, utterly void The duty, resting upon a town or city, to 
keep its highways safe and convenient is a public duty. A city 
or town has no power, unless authorized by statute, to divest itself 
of its capacity to discharge the duty, either by contract or ordi- 
nance. We find no statutory authority for such a contract or 
ordinance in the case at bar. The exceptions are overruled. 

Another ground assigned for a new trial is, that the verdict is 
against the evidence and the weight thereof. It is claimed that 
there was no neglect on the part of the city, the defect in the 
street being indicated by a light suspended over or beside it. There 
was a conflict in the testimony upon the point whether there was 
such a light. The testimony to prove that there was a light was 
certainly very strong ; but, even if conclusive, the jury may have 
thought that it was not properly placed, or that, in the particular 
circumstances, a single light, unless of more conspicuous size and 
brilliancy, was an insufficient safeguard. The question was pecu- 
liarly a question for the jury ; and the court, even though they 
may not agree with the jury, ought not to disturb their verdict 
without very weighty reasons. In the case at bar we allow the 
verdict to stand. 

A new trial is refused. 



Court of Commissioners of Alabama Claims. 
BUCK and SPOFFORD et al., Claimants, v. THE UNITED STATES. 

Where n vessel has sailed under a charter-party with cargo aboard, she is entitled 
to net freight for the whole voyage, in accordance with the terms of the charter, 
though destroyed by an insurgent cruiser, when but one day out. 

Where destroyed while sailing in ballast, under charter, to take in cargo at her 
port of first destination, to be carried thence to a port of final destination, she is 
entitled to net freight on the cargo which she was thus to have taken on board. 

Where destroyed while sailing under one charter to deliver, at a designated port, 
cargo on board, and to bring other cargo home, she is entitled to net freight for 
the round trip. 

Where destroyed while sailing under two distinct and independent charters, to 
carry under the first, cargo to an intermediate port, and under the second, to carry 
other cargo to a port more distant, she is entitled to net freight under each charter, 
though destroyed before the fulfilment of the first, if she has made it satisfactorily 
to appear by proper proof, or necessary legal presumption, that she entered fairly 
at the same time on the commencement and prosecution of both voyages. 

The provisions of the Act of Congress of Jane 23d 1874, that this court shall 
not allow any claim for unearned or prospective freights or profits, do not change 
the foregoing principles of commercial law. 
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This was a claim arising out of the destruction of the ships 
Highlander and Jabez Snow. The facts are sufficiently stated in 
the opinion of the court, which was delivered by 

Porter, J. — In the case of the ship " Winged Racer," we were 
called to consider, among other subjects, a claim for the loss of 
freight. After a protracted argument by eminent counsel, we 
reached in that case conclusions which were, and are, satisfactory 
to the minds of a majority of the court. In the cases above men- 
tioned, some new phases of the question, growing out of a different 
state of facts, were presented. This led the counsel of the gov- 
ernment to insist on re-arguing the original questions decided in 
the "Winged Racer:" and, specially desiring to be right on a 
point involving so large a part of the money paid by Great Britain, 
we accorded this privilege, both to them and to the counsel of 
various claimants. I am now to state the views entertained by 
the court, after listening to these elaborate and learned arguments, 
and then to apply the principles we have adopted, to the solution 
of the questions presented in the cases of the " Highlander " and 
the " Jabez Snow." 

The government of the United States presented at Geneva a 
large claim for the loss of freights. The British experts launched 
pointed and severe criticisms at the claim made for gross freights, 
but they could not deny the soundness of the claim for net freights, 
if the conduct of Great Britain had rendered her liable for the 
acts complained of by the United States. In the award made in 
our favor, this principle was set forth as one of the conclusions of 
the tribunal, that, " in order to arrive at an equitable compensa- 
tion for the damages which have been sustained, it is necessary to 
set aside all double claims for the same losses and all claims for 
gross freights, so far as they exceed net freights." 

When the Act of 23d June 1874 was framed, Congress, follow- 
ing out this principle, gave to this court the following direction 
(sect. 12) : " And in no case shall any claim be admitted or allowed 
for, or in respect to, unearned freights, gross freights, prospective 
profits, freights, gains or advantages." The term " prospective," 
it will be observed, is predicated here, not only of profits, to which 
it stands in juxtaposition, but also of freights, gains or advantages. 
We are not to allow a claim for unearned freights, gross freights 
or prospective freights ; thus, by excluding all other kinds of 
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freight, permitting, and, indeed, requiring us to allow claims for 
net freight. That is, from the freight which a vessel, when de- 
stroyed, was engaged in earning, must be deducted the expenses 
which she would thereafter have incurred if the voyage had been 
successfully accomplished. By the immediately preceding section 
of the act, we are required to decide upon the amount and validity 
of such claims, not only in conformity to the provisions of the 
statute, but according to the principles of law. We are to exclude 
profits, freights and gains which were prospective, and freights 
which were unearned, and we are to do this, not in some arbitrary 
way dictated by our own sense of justice, but according to the 
principles of jurisprudence as established by courts of law and 
adopted by the maritime nations of the world. We know, and we 
have known from the beginning, the importance of reaching a 
sound conclusion on the question thus arising both out of the 
treaty and the statute. During the argument, we have been 
properly reminded of the influence which our decision may here- 
after exercise on the public interests. It is said that the United 
States expects to carry out in the future, as she has in the past, the 
doctrine of neutrality. It is reasonable that the principles adopted 
in the distribution of the money awarded at Geneva should be- 
applied to her, if she should ever be held responsible for violating 
those important rules established by the 6th article of the treaty, 
defining the duties of a neutral government in preventing the fit- 
ting out, within its jurisdiction, of vessels intended to carry on war 
against a power with which it is at peace. 

What, then, is "prospective freight," as employed in the award 
and in the statute? A plain illustration may supply the answer. 
The owner of a ship at Philadelphia, finding her out of employ- 
ment, concluded that if he were at the Chincha Islands, he would 
be sure of a profitable cargo to Liverpool or New York. He pro- 
ceeds, without any contract, written or verbal, equips his ship, 
sets sail, is captured by the Alabama, and sees his own ship sent 
to the bottom. He files his claim in this court, shows the loss of 
the vessel, proves her tonnage and the customary freight, and offers 
the testimony of shippers in Callao, who state that if she had ar- 
rived there, they would have supplied a cargo equal to the carry- 
ing capacity of the ship. He exhibits his calculation, showing the 
necessary deductions from the gross freight and asks the payment 
of his claim. We decline to allow it, and tell him this was what 
Vol. XXIV.— 37 
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the award meant when it declared that " prospective earnings can- 
not properly be made the subject of compensation;" and this is 
what the Act of Congress meant when it provided that a claim 
should not be allowed for or in respect to " prospective profits, 
freights, gains or advantages." Having thus found a distinct sub- 
ject-matter to which this portion of the statute is applicable, we 
ought, by well-settled rules of interpretation, to rest content that 
we have ascertained the kind of profits which Congress meant to 
define by the term " prospective." 

What are " unearned freights " as employed in the act ? What 
do these terms, so unusual in the language of judges, shippers, car- 
riers and underwriters, require us to exclude? By forbidding the 
allowance of unearned freights, it was certainly not intended to 
allow only freights fully earned. Freight is fully earned in the 
judicial, as well as popular sense, when the vessel has reached her 
port of destination and the cargo has been delivered — a place in 
which she would not be in much danger of destruction at the hands 
of an insurgent cruiser. If so destroyed, the question of freight 
could not have arisen at all, for her charterers would, then have 
been her debtors, and the value of the vessel only would have been 
lost to her owners. It is impossible to suppose that Congress could 
have put so frivolous a thing into a serious statute. It is just as 
clear that freights wholly unearned could not have been intended, 
that is, where no expenses had been incurred, no stores supplied, 
no cargo taken on board, nothing done by shipper or owner to- 
wards the commencement of a voyage. Here, again, the vessel 
would have been found in her dock and out of the reach of the 
losses of which the statute treats. Even if she were not, her case 
is effectually provided for by forbidding any allowance for pros- 
pective freights. The provision respecting "unearned freights" 
was evidently intended to embrace something different from that 
of the inhibition of prospective gains, and to have some practical 
effect on the distribution of the money in hand. Let it be ob- 
served, then, that between these extremes — of freight wholly earned 
and freight wholly unearned — there is an ample territory in which 
judicial investigation has gone on from the dawn of commerce to 
the present hour, and the results are found along the whole track 
of the commercial law. A ship is made ready for sea, a charter- 
party more or less formal is executed, her cargo is shipped and 
she starts on her voyage. She has not then earned her freight, 
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and on the shipper or charterer she has no legal claim until after 
the lapse of many months and the endurance of many perils. But 
her owner has spent time and labor in fitting her out, has supplied 
the necessary stores, advanced the wages of the crew, and sub- 
jected her to the largest risk to which property is ever subjected, 
or paid to others the required compensation for assuming such 
risk. Can it be maintained that her freight is unearned, in the 
large and general sense in which this term is used in the statute — 
unearned, without qualification — wholly unearned ? Can it be 
denied that some part of it has been earned? Not as against the 
shipper, if he has done nothing to change the contract, but even 
as against him, if he has interrupted the voyage, and certainly as 
against every one who wilfully or carelessly stops her progress. 
Here the decisions, European and American, have an uniformity 
scarcely to be met with in any other department of the law. 

The ship Cambodia sailed under charter from Bombay in ballast 
for Rowland's Island, intending to call at a port in New Zealand 
for water, and having got on shore on the coast of New Zealand, 
was so damaged that she was obliged to abandon her voyage. 
Lord C. J. Cockburn (afterwards one of the arbitrators at Geneva) 
held, that as the ship had sailed with the sole object of going to 
Howland's Island, to earn freight thence to the United Kingdom, 
the interest in the freight had commenced, although not a pound 
of the cargo was on board when she struck : Barber v. Fleming, 
Law Bep. 5 Q. B. 59. True, this was an action on a contract of 
marine insurance, created by parties who could make their own 
terms, and we ought to look for precedents arising outside of the 
law of contracts altogether. Take, then, the case of a general 
average arising from the jettison of goods for the common safety 
of ship and cargo. Here Mr. Lowndes, citing Williams v. The 
London Assurance Company, 1 M. & S. 318, states the rule in 
these terms : " When a ship is chartered to fetch or carry a cargo 
belonging to the charterer, the freight under the charter must con- 
tribute to the general average, whether or not the cargo is on board 
the ship at the time of the general average act ; since the loss of 
the chartered ship, whether laden or not, would deprive the ship- 
owner of his expected freight :" Lowndes on General Average 
236. In the case of The Brig Mary, Judge Sprague carried out 
the doctrine, by holding that where, by a charter-party, a gross 
sum, not divisible, was to be paid as freight for a voyage out and 
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home, the principal object of the voyage being to obtain a return 
cargo, and a general average occurred on the outward passage 
when the ship was sailing in ballast, the whole freight for the 
round voyage must contribute: Sprague's Decisions 17. Turning 
to cases of salvage, we find the same rule to prevail : The Na- 
thaniel Hooper, 3 Sumner 542. It is true that Mr. Benecke 
differs from Sir William Scott, in the view taken by the latter 
in the case of The Progress, Edwards 210, that where a ship goes 
out under a charter, to proceed to her point of destination, in bal- 
last, and to receive her freight only upon her return cargo, the 
court is not in the habit of dividing the salvage (in which he is 
sustained by the case of The Dorothy Foster, 6 C. Rob. 88), but it is 
sufficient to observe respecting this difference of opinion, that no 
man of his age was of higher authority on maritime law than the 
judge who pronounced the judgment in that case. In the cases 
of collision of vessels the same doctrine prevails. Even the case 
of The South Sea v. The Clara Symes, Swabey's Rep. 141, is 
really in harmony with the other cases, for although the claim for 
freight was there rejected, and the owner of the injured vessel 
was directed to pay the costs attending the claim which he had 
made for freight, yet this was because of the doubt that arose from 
the character of the vessel, whether the master could have carried 
out the charter-party, even had the collision not occurred. The 
decision of Dr. Lushington in The G-azelle, 2 W. Rob. 279, and 
in The Argo, 1 Spink 375; the report of the registrar and 
merchants in The Canada, 1 Lushington 586, made under Dr. 
Lushington's own eye ; the decision of Dr. Phillimore in The 
Orpheus, Law Rep. 3 Adm. 308, where the cargo was not on board 
at the time of the collision ; the opinions of several of our emi- 
nent admiralty judges in America : Bark Heroine, 1 Benedict 
226 ; Egbert v. The B. $■ 0. Railroad Co., 2 Benedict 225, and 
the decisions of the Supreme Court of the United States in Wil- 
liamson v. Barrett, 13 How. 101 ; The Cayuga, 14 Wall. 270 ; 
The Favorita, 18 Id. 598 ; have placed on a foundation too solid 
to be shaken, the doctrine that the owner of a ship injured by a 
collision, if not in fault, is entitled to recover her net freight from 
the owner of the offending ship, if the performance of the charter- 
party be prevented by the collision. 

Undoubtedly the closest analogies to the cases in hand are found 
in those of the capture of vessels as prize of war. It is true that 
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Great Britain did not admit her liability as a wrongdoer for the 
acts of the insurgent cruisers, and, indeed, by the first article of 
the treaty disclaimed it, but having negligently permitted the 
equipment in her own ports, of vessels which could have had no 
other object than the destruction of our ships, she was placed by 
the award in the legal attitude of having wrongfully captured 
them. There are in the books few cases of the destruction of 
vessels taken as prize of war, for the reason chiefly that they are 
too valuable to the captor to be destroyed. One of the few is the 
case of Der Mohr, 4 C. Rob. 315, which was lost, by the negli- 
gence of the prize-master, an officer of the British navy, while 
being taken into port, and the captors were held liable both for 
the ship and the freight, but relieved from liability by Act of Par- 
liament. In The Copenhagen, 1 C. Rob. 289, seized in a British 
port which she had entered in distress to make repairs, Sir William 
Scott, in treating of the question whether freight was due from 
the owner of the cargo to the owners of the ship for the whole 
voyage or only pro rata itineris, thus speaks : " With respect to 
the freight some is admitted to be due, as the ship has brought her 
cargo from Smyrna through much the most considerable part of 
the voyage. But it is said that in matters of prize the whole 
freight is always given, and for this reason, because capture is con- 
sidered as delivery ; and a captured vessel earns her whole freight. 
I have already said that this is not merely or originally a matter 
of prize ; the ship was not brought in as such ; she came in first 
from distress and was afterwards put upon the proof of her char- 
acter. It is a case of a mixed nature, and the maxim that capture 
is delivery is not to be taken in the general way in which it is laid 
down. It is by no means true, except when the captor succeeds 
fully to the rights of the enemy, and represents him as to those 
rights. If a neutral vessel, having enemy's goods, is taken, the 
captor pays the whole freight, because he represents the enemy by 
possessing himself of the enemy's goods jure belli; and although 
the whole freight has not been earned by the completion of the 
voyage, yet as the captor, by his act of seizure, has prevented its 
completion, his seizure shall operate to the same effect as an actual 
delivery of the goods to the consignee, and shall subject him to 
the payment of the full freight." The case of The Martha, 3 C. 
Rob. 106 ; The Hamilton, 3 C. Rob. 107, and The Anna Catha- 
rine, 6 C. Rob. 10, recognise the same doctrine. In the argument 
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before us, it was assumed that in no case of capture had freight 
been allowed where the cargo was not on board at the time of the 
capture ; but The Progress, Edward's Adm. Rep. 210, seems to 
present such a case. That vessel having sailed from England to 
Oporto, in ballast, under a charter-party for an entire voyage out 
and home, and having performed the outward voyage, was captured 
by the French in that port, and recaptured by the British and 
Portuguese army under Wellington, before she had commenced her 
homeward voyage. After the capture she had been unladen ; on 
the recapture, her cargo was in warehouse on shore Salvage was 
allowed on the whole freight out and home. By the decision in 
The Oatharina Elizabeth, 1 Acton Adm. Rep. 309, freight was 
allowed to a neutral vessel, which had not actually sailed, though 
her cargo was on board. It must be admitted that the American 
decisions have not yet satisfactorily established here the English 
rule, and some of them are adverse to it : The Amiable Nancy, 
3 Wheat. 546 ; The Anna Maria, 2 Wheat. 327 ; The Charming 
Betsy, 2 Cranch 64. The Societe, 9 Cranch 209, was the case of 
a neutral vessel sailing under charter-party to Amelia Island with 
cargo freight free, where she was to take on board such cargo as 
might be tendered to her, and while thus carrying British goods 
was captured by a naval vessel of the United States, then at war 
with Great Britain, and brought into the District of Georgia, 
where the cargo was condemned as enemy's property. Chief Jus- 
tice Marshall certainly held the two voyages to be distinct, pro- 
bably much influenced by the division made of the freight which, 
as to one voyage, was to be free, but payable as to the other. In 
the comparatively recent case of The Nuestra Senora de Regla, 17 
Wall. 30, a Spanish steamer seized in 1861 as prize of war, at Port 
Royal, in which a huge sum was allowed to the owner for the 
use of the vessel, there is some recognition of the English rule, 
which must seem to every one who carefully examines the subject, 
much more consonant to the whole system of the law of marine 
torts. 

It certainly follows from this discussion that in the cases before 
us, the allowance of freight pro rata itineris feracti, so strongly 
insisted on by the counsel for the government, is out of the ques- 
tion. 

1. There is nothing in the Act of Congress to justify it. We 
are not required to decide a case where the freight was wholly 
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earned, or one in which it was wholly unearned, for neither the 
one case nor the other, as we have seen, could have arisen out of 
the depredations of the insurgent cruisers. Such acts came too 
soon for the one and too late for the other. We are called upon 
to decide cases occupying ground intermediate between these ex- 
tremes. The statute, therefore, wisely said nothing about appor- 
tioning the freight. 

2. We could not undertake to determine upon and allow freight 
pro rata itinerh where it had been partly earned and partly un- 
earned, without violating those principles of law which Congress 
specially cautioned us to observe'. Left thus untrammelled by the 
statute in respect to the measure of freight due, we had either to 
take ground in opposition to what the most enlightened publicists 
have written on this subject, and the most distinguished jurists 
have approved, or to adopt principles which have thus acquired 
the sanction of the jurisprudence of the maritime world. It re- 
quired little sagacity and less courage to do the latter. 

3. If we had undertaken to split the freight into fractions, and 
to parcel it out, we should have failed in everything except doing 
injustice. A practical eye will readily see this. Suppose the 
ordinary voyage of a sailing vessel to be thirty days. In ten days 
from the time of commencing to put cargo on board, she has com- 
pleted, it may be, four-fifths of her entire earnings. Why ? The 
costs of loading and payment of wages to officers and men, the 
supply of stores, and the other smaller and incidental but inevita- 
ble expenses, are the bulk of the cost of earning the entire freight. 
All she then requires is those propitious influences of the elements 
for which she is dependent, not on the power of man, but on the 
favor of Heaven. Divide the whole freight thus begun to he 
earned, according to the number of days out, or by any other rule, 
and not in one case out of a thousand would justice be done. De- 
duct that which one of these vessels, if not destroyed, must have 
expended between the point of her actual destruction and the port 
of destination (generally only the expenses of maintaining the 
crew, paying the port charges and delivering the cargo), and you 
leave her owner just where every innocent man, whose person or 
property is attacked in violation of law, ought by the law to be 
left ; that is, as nearly sound and whole as if he had not been 
struck. 

What, then, is the practical result of these doctrines in the cases 
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before us ? Where a vessel has sailed under a charter-party with 
cargo on board she is entitled to net freight for the whole voyage 
in accordance with the terms of the charter, though destroyed when 
but one day out. Where she was destroyed while sailing in bal- 
last under charter to take in cargo at her port of first destination, 
to be carried thence to a port of final destination, she is entitled 
to net freight on the cargo which she was thus to have taken on 
board. Where destroyed while sailing under one charter to de- 
liver, at a designated port, cargo on board, and to bring other 
cargo home, she is entitled to net freight for the round trip. 
Where destroyed while sailing under two distinct and independent 
charters to carry, under the first, cargo to an intermediate port, 
and under the second, to carry other cargo to a port more dis- 
tant, she is entitled to net freight under each charter, though 
destroyed before the fulfilment of the first, if she has made it 
satisfactorily to appear by proper proof or necessary legal pre- 
sumption, that she entered fairly at the same time on the com- 
mencement and prosecution of both voyages. 

On these principles we decided, in June last, the case of The 
Sonora. She sailed from New York to Melbourne, and she was 
thence to sail to Akyab, in British India, to take on a cargo of 
rice and proceed to one of several designated European ports. 
The charter permitted an intermediate voyage in the China seas. 
Having made such an intermediate voyage to Hong Kong, she 
left that port for Akyab, and was destroyed by the Alabama in 
the straits of Malacca. In the judgment entered in favor of her 
owners, we allowed net freight for the cargo not on board at the 
time of her destruction. So, also, in the case The Emma Jane, 
decided during the same month. The case of The Commonwealth, 
argued during the present month, affords an illustration of the 
application of the same principle. She sailed from New York for 
San Francisco with a large freight-list, and when about twenty- 
eight days out was destroyed by the Florida. After she had 
sailed, and before receiving information of her destruction, her 
owners executed a charter, binding her to proceed from San Fran- 
cisco to the Chincha Islands to take on guano deliverable at Ham- 
burg. She had not sailed under the charter for the Chincha 
Islands. She had done nothing whatever under it. Her officers 
did not even hear of it until after her destruction. As to that 
charter, her gains were prospective, which the award declares 
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" cannot properly be made the subject of compensation, inasmuch 
as they depend in their nature upon future and uncertain contingen- 
cies." We accordingly disallowed to her freight under that char- 
ter, but admitted her right to net freight on the voyage to San 
Francisco. We could not have done otherwise. 

In the cases of the "Highlander" and the " Jabez Snow," now 
before us, we have as little difficulty in allowing the freight. The 
" Highlander " was to proceed under charter to Akyab, Rangoon 
or Bassein (with the privilege of an intermediate voyage to a 
port in India or China), to take on, at one of those ports, rice 
deliverable at Cork or Falmouth. She had performed the inter- 
mediate voyage, and was proceeding in ballast to Akyab for cargo 
when she was destroyed by the Alabama. The "Jabez Snow" 
carried with her two charters, under one of which she sailed from 
Cardiff with coal for Montevideo, and by the other she was to pro- 
ceed thence to Callao to take on guano deliverable at Havre. She 
was destroyed by the Alabama, with the coal on board, before 
reaching Montevideo. So far as we can judge, after a careful 
scrutiny of all the testimony before us, each of these vessels, at 
the time of her destruction, was proceeding in good faith in the 
actual execution of the contracts which she had thus lawfully 
assumed. We know of nothing more which either of them could 
have done in the prosecution of the respective voyages thus com- 
menced and suddenly terminated by the act of the most successful 
of the insurgent cruisers. We accordingly allow to each of them 
net freight on the cargo which she was thus proceeding to take on 
board when destroyed. While we do not agree with the claimants 
respecting the amounts which they are entitled to claim, these are 
the principles of law on which we have reached the conclusions 
embodied in the judgments about to be entered. 



Court of Appeals of Virginia. 
VIRGINIA & TENNESSEE RAILROAD CO. v. SAYERS. 

It is well settled that common carriers may, by contract or by notice, restrict 
their common-law liabilities as insurers against purely accidental loss or injury. 

But they cannot, even by express contract, avoid liability for negligence, nor 
limit it to gross negligence. 

In an action against a railroad company for loss by negligence, the declarations 
of a brakeman or a section-master not near enough to the time and place of the 
accident to be parts of the res gestae, are not evidence. The rule as to declarations 
of agents is the same for corporations as for individuals. 
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